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The New Title IX Regulations Topics 

The Advisor Requirement: 

1) Advisor of choice and 2) the school’s obligation to provide an advisor to conduct cross 

examination at hearing. 
 

This update is for informational purposes only and does not constitute legal advice. 

 

The regulations: 

106.45(b)(5)(iv) “Provide the parties with the same opportunities to have others present during any grievance 

proceeding, including the opportunity to be accompanied to any related meeting or proceeding by the advisor of 

their choice, who may be, but is not required to be, an attorney, and not limit the choice or presence of advisor 

for either the complainant or respondent in any meeting or grievance proceeding; however, the recipient may 

establish restrictions regarding the extent to which the advisor may participate in the proceedings, as long as the 

restrictions apply equally to both parties.” 

106.45(b)(6)(i) (in part) “At the live hearing, the decision-maker(s) must permit each party’s advisor to ask the 

other party and any witnesses all relevant questions and follow-up questions, including those challenging 

credibility. Such cross-examination at the live hearing must be conducted directly, orally, and in real time by the 

party’s advisor of choice and never by a party personally, notwithstanding the discretion of the recipient under 

paragraph (b)(5)(iv) of this section to otherwise restrict the extent to which advisors may participate in the 

proceedings… If a party does not have an advisor present at the live hearing, the recipient must provide without 

fee or charge to that party, an advisor of the recipient’s choice, who may be, but is not required to be, an 

attorney, to conduct cross-examination on behalf of that party…If a party does not submit to cross-examination 

at the live hearing, the decision-maker(s) must not rely on any statement of that party or witness in reaching a 

determination regarding responsibility…” 

Who is involved: 

Respondent, Complainant, Investigator, Advisor, Hearing Officer/Decision-Maker, Title IX Coordinator 

 

 

 

 

 

http://www.ecanninglaw.com/
mailto:elizabeth@ecanninglaw.com


www.ecanninglaw.com 
©2020 Elizabeth H. Canning | elizabeth@ecanninglaw.com 

 

 

What the regulations and related commentary say: 

• Parties are entitled to have an advisor of choice during the grievance process. 

• Parties must be allowed to have whomever they want as an advisor. Lawyer, parent, parent-lawyer, 

best friend, faculty member, clergyperson, coach, teenaged sibling. Any of these people could be a 

witness in the matter. Schools cannot limit who is an advisor (this includes having someone who is a 

witness also serve as an advisor). 

• Schools can put limits on what the advisor can do and how they can behave. This applies to all stages of 

the proceedings, including interviews and hearings. Schools can implement “codes of conduct and rules 

of decorum to ensure that parties and advisors, including assigned advisors, conduct cross-examination 

questioning in a respectful and non-abusive manner.” 

• Only advisors can conduct cross-examination on behalf of the parties. Parties may not cross-examine 

each other. 

• If a party does not have an advisor at the hearing, the school must provide one (ie, schools only required 

to provide an advisor at the hearing, not during the rest of the process).  

• Schools must provide an advisor even in the situation where a party has an advisor, but the advisor does 

not come to the hearing. If a party shows up without an advisor, the hearing must stop until the school 

is able to provide an advisor. 

• If the party does not show up to the hearing, the school must provide an advisor to be present at the 

hearing who must conduct cross-examination for that party anyway. 

• If an advisor is not following the code of conduct, the school can remove the advisor. The school will 

then need to provide a replacement advisor. 

• NOTE: the regulations require cross examination to allow parties to present their own interpretation of 

the evidence. The decision-maker will still have to ensure that statements are properly questioned or 

assessed to determine the credibility.  

What Does this Look Like for Schools? 

AT THE HEARING:  

o Schools should take steps to ensure that they can provide an advisor at a hearing. 

o If a party shows up without an advisor, or neither a party nor their advisor appears, the school must stop the 

hearing until an advisor can be provided. 

o Hearing officers (and Title IX coordinators) should have the skills and ability to manage the advisors 

appropriately and be able to fairly and evenly enforce any codes of conduct. 

o Appointed advisors can simply ask the questions the party gives them to ask. 

o ISSUE: If a party is not present (or not actively working with the advisor) and the school provides an advisor, 

the advisor is still expected to conduct cross examination.  

▪ If an advisor is appointed, the advisor should have time to become familiar with the matter. 

▪ Appointed advisors will need to ask questions, even when a party is literally or figuratively absent. Can 

your advisors do this? Do they understand what questions to ask? Despite not being required to train 

advisors, do you decide to train them and, if so, how much? What does the training involve and look 

like? What is the scope of this role? 
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PRIOR TO THE HEARING:  

o Schools should have a pool of advisors available so that a party can be assigned an advisor for the hearing. 

o Schools should decide if they are only providing an advisor for the hearing or making a pool of advisors 

available for the entire grievance process. 

o Schools should decide if they will use internal employees or outsource the advisor role. 

o Schools should work with general counsel to confirm that there will be no issues with state law and any 

unauthorized practice of law concerns. 

o Schools should provide thorough training to all coordinators, investigators, hearing officers, and decision-

makers. Training should provide not only the requirements under the new regulations but also the 

knowledge, skill, judgment, and ability to simultaneously manage emotions and procedural mandates in a 

productive, even, and consistent manner. Provide these roles with support and resources. 

POLICY AND COMMUNICATION:  

o Provide clear and well written policies and procedures so that everyone is on notice of the steps. 

o Determine what should be in your policy and process to ensure all parties are on notice of what will happen 

at the hearing. Include provision for rescheduling a hearing in the event an advisor needs to be appointed. 

(Note: Be mindful of how rescheduling could impact the timing of resolving a matter. Be prepared.) 

o The policy should very clearly outline the scope and limits of the appointed advisor role to ensure all parties 

understand the exact nature/limits of the advisor-party-school relationship and what the appointed advisor 

will and will not do. Set expectations. 

o Schools should inform the parties about the advisor role and the grievance process.  

CODE OF CONDUCT AND LIMITS ON ADVISOR ROLE:  

o Schools should have clearly established and publicized parameters of the advisor role and expected behavior 

(ie, codes of conduct).  

o Codes of conduct should be shared with parties and their advisors. 

o Codes of conduct must be enforced in a fair, consistent, and non-discriminatory manner (regardless of 

complainant or respondent advisor, or internal or external advisor- keep in mind 106.45(a) “A recipient’s 

treatment of a complainant or a respondent in response to a formal complaint of sexual harassment may 

constitute discrimination on the basis of sex under title IX.”). 

ADVISORS IN ACTION:  

o The commentary explicitly states that schools are not required to provide advisors with any training.  

o If the school provides an advisor, schools should carefully design the role and expectations.  

o Schools should determine scope of appointed advisor role. This includes anticipating scenarios such as: 

when the advisor is appointed to a party who has been totally unresponsive, does not appear at the hearing, 

or does not communicate with the advisor or want the advisor to assist them. The advisor must ask cross 

examination questions regardless of the party’s participation- what will this look like in this type of scenario?  
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Interesting Sections of the Commentary ( citations from May 6, 2020 Version) 
Managing Advisors and Relevant Questions: 

• “The final regulations do not preclude a recipient from adopting and applying codes of conduct and rules 

of decorum to ensure that parties and advisors, including assigned advisors, conduct cross-examination 

questioning in a respectful and non-abusive manner, and the decision-maker remains obligated to 

ensure that only relevant questions are posed during cross-examination.” P. 1149-50 

• “The only limitation on recipients’ discretion to restrict advisors’ active participation in proceedings is 

this provision’s requirement that advisors conduct cross-examination, so recipients remain free to apply 

rules (equally applicable to both parties) restricting advisor participation in non-cross examination 

aspects of the hearing.” P. 1153 

• “The Department notes that nothing in these final regulations infringes on a recipient’s ability to enforce 

its own codes of conduct with respect to conduct other than Title IX sexual harassment, and thus if a 

party or advisor “breaks a recipients’ rules” during a hearing the recipient retains authority to respond in 

accordance with its codes of conduct, so long as the recipient is also complying with all obligations 

under § 106.45. If a party’s advisor of choice refuses to comply with a recipient’s rules of decorum (for 

example, by insisting on yelling at the other party), the recipient may provide that party with an advisor 

to conduct cross-examination on behalf of that party. If a provided advisor refuses to comply with a 

recipient’s rules of decorum, the recipient may provide that party with a different advisor to conduct 

cross-examination on behalf of that party.” P. 1155 

Department’s Statement on Non-Lawyer Advisors and the Practice of Law: 

“The Department does not believe that the final regulations’ expectation for an advisor to “conduct cross-

examination on behalf of a party” constitutes the practice of law; a Title IX adjudication is not a civil or criminal 

trial so the advisor is not representing a party in a court of law, and the advisor is not required to perform any 

function beyond relaying a party’s desired questions to the other party and witnesses. However, to the extent 

that a recipient is concerned that State bar associations do, or may, consider party advisors at a live hearing to 

be practicing law, the recipient retains discretion to select attorneys as assigned party advisors. Whether 

attorneys become more involved in Title IX adjudications as a result is not the Department’s concern; the final 

regulations focus on those procedural protections necessary to ensure that a Title IX grievance process is 

designed to reach accurate determinations.” P. 1151 

The Advisor in Action: 

“The final regulations do not preclude recipients from adopting a rule that requires parties to inform the 

recipient in advance of a hearing whether the party intends to bring an advisor of choice to the hearing; but if a 

party then appears at a hearing without an advisor the recipient would need to stop the hearing as necessary to 

permit the recipient to assign an advisor to that party to conduct cross-examination. A party cannot “fire” an 

assigned advisor during the hearing, but if the party correctly asserts that the assigned advisor is refusing to 

“conduct cross-examination on the party’s behalf” then the recipient is obligated to provide the party an advisor 

to perform that function, whether that means counseling the assigned advisor to perform that role, or stopping 

the hearing to assign a different advisor. If a party to whom the recipient assigns an advisor refuses to work with 

the advisor when the advisor is willing to conduct cross-examination on the party’s behalf, then for reasons 

described above that party has no right of self-representation with respect to conducting cross-examination, 

and that party would not be able to pose any cross-examination questions. Whether advisors also may conduct 

direct examination is left to a recipient’s discretion (though any rule in this regard must apply equally to both 

parties). This provision applies to parties who are a recipient’s employees, including at-will employees; 
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recipients may not impose training or competency assessments on advisors of choice selected by parties, but 

nothing in the final 1155 regulations prevents a recipient from training and assessing the competency of its own 

employees whom the recipient may desire to appoint as party advisors.” P. 1153-54 

“A party’s advisor may appear and conduct cross-examination even when the party whom they are advising 

does not appear. Similarly, where one party does not appear and that party’s advisor of choice does not appear, 

a recipient-provided advisor must still cross-examine the other, appearing party “on behalf of” the non-

appearing party, resulting in consideration of the appearing party’s statements but not the non-appearing 

party’s statements (without any inference being drawn based on the non-appearance). Because the statements 

of the appearing party were tested via cross-examination, a fair, reliable outcome can result in such a situation.” 

P. 1171 
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